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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Inre Chapter 7

GRIFFIN TRADING COMPANY, ) 8 B 41742

Debtor.

)
)
9
)
) Hon. Erwin|. Katz
)

)

FINDINGS OF FACT, CONCLUS ONSOF LAW,
AND MEMORANDUM OPINION

This matter comes before the Court on (1) the Chapter 7 Trustee' s motion to
approve a settlement agreement with certain creditors, authorize an interim distribution,
and dlow clamsunder 11 U.S.C. § 503(b)(3)(D); (2) the Joint Liquidators cross motion
to amend informa clams, and (3) the Group A English Creditors mation to dlow informa
proofs of claim.

The " Joint Liquidators’ opposed the Trustee' s motion on the grounds that the
agreement is not in the best interests of the creditors and the estate, and excludes from
digribution the claims of more than eighty English creditors.

The Joint Liquidators aso moved that their submissions be considered asinforma
claims subject to amendment so that the English creditors share pari passu in any
digribution. In the dterndive, the Joint Liquidators requested that this Court find that the

bar date does not apply to English creditors.



The Group A English Creditors filed amotion to alow certain documents to sand as
informd daims! Jamie Macleod, an English customer creditor, joined in the Joint
Liquidators cross-motion to amend informa clams and in the Joint Liquidators
opposition to the Trustee's motion to authorize the settlement agreement. Other creditors,
Fortis Bank (Nederland) N.V. F/K/A Meespierson N.V. (“Fortis Bank”) and Mark J. Walsh,
EvaWash, and Mark J. Wdsh Globd L.P. (the “Wash Clamants’) opposed the Joint
Liquidators moation to amend the informa claims and the Group A English Creditors
motion to dlow informa cams. The Wash Clamants aso objected to Jamie Macleod's
joinder in the Joint Liquidators motion.

At trid, the Court dismissed without prgudice the Joint Liquidators claim against

the Trustee for abreach of fiduciary duty because it was not filed as an adversary complaint.

After examining the evidence and each party’ s submissions, this Court concludes the
following: 1) the Trustee s motion to authorize the settlement agreement is granted in part
and denied in part; 2) the Joint Liquidators cross-motion to amend informa proofs of
camisdenied; and 3) the Group A English Creditors motion to dlow informd clamsis

denied.

1 “Group A English Creditors’ include: Giles Cameron, Bestrice Cameron, Brent M.
Coan, F. McCoy Coan, William R. Callins, J., Chicago Urban Mission Foundation,
Gaylord Coan Grandchildren’s Trust, Danidl Hodllerich, J& B Marketing, Egbert Lowery,
Power Capital Group and Timothy Wrinn.



FINDINGS OF FACT

Stipulated Facts

1. On December 30, 1998, Griffin Trading Company (the “Company” or the
“Debtor”) filed its petition for relief under chapter 7 of title 11 of the United States Code.
Theregfter, Leroy Inskeep was appointed Trustee.

2. The Debtor was a commodities broker. The Debtor had officesin Chicago
and London, England.

3. The Debtor's creditors principaly condst of customers, asthat termis
defined in Section 761(9) of the Bankruptcy Code, and generd unsecured creditors.

4, The Debtor conducted business beginning in 1993 at its London office,
whereit had substantial assets and lighilities.

5. On January 5, 1999, this Court (on the Trusteg's motion) authorized the
Trustee to issue awinding-up petition in England and Waes. The UK Court authorized the
appointment of Finbarr Thomas O'Connell and Michael John Andrew Jervis, both of Grant
Thornton in London, afirm of chartered accountants, as the joint provisond liquidators
with respect to the Debtor's affars in the United Kingdom ("UK™).

6. On February 17, 1999, the UK Court made awinding-up order, and the
following day, Finbarr Thomas O'Connell and Michadl John Andrew Jervis were confirmed
asfull Liquidatorsin the UK ancillary proceeding (the "English Proceeding”). By order of
the UK Court dated October 13, 2000, Mr. O'Connell was replaced as a Joint Liquidator by

| pe Jacob, adso of Grant Thornton.



7. The Debtor's English operations were regulated by the Securities and Futures
Authority (the"SFA") in England, and Debtor held an account with (and cleared through) the
London Clearing House (the "LCH").

8. One of the principa assets under the control, but not ownership, of Debtor's
London branch was money received from or on behdf of customers (" Segregated Customer
Funds'). Under the rules of the SFA, such funds must be segregated from the Debtor's
other funds and are not property of the Debtor's ancillary estate. In addition, under English
law (as under § 766 of the Bankruptcy Code), customers are entitled to a priority
digtribution of Segregated Customer Funds, subordinate only to the costs of administrating
the Segregated Customer Funds.

9. In the case of the Debtor, it was apparent that the Segregated Customer Funds
would not suffice to satisfy the English Customer Clams. Therefore, the Trustee and the
Liquidators agreed that the Liquidators would make whatever digtributions of the
Segregated Customer Funds to English Customer Creditors they were required to make
under English law, and any shortfdl to English Customer Creditors ("Deficit Customer
Clams") -- plusdl trade clams of English Trade Creditors -- would be sought in the main
US proceeding. Those clamswould rank pari passu with other like dams.

10. May 11, 1999 was the bar date for filing proofs of clams with this Court (the
"Bar Date’).

11. According to the Certificate of Service (Joint Exhibit 3), in early January,

1999, Notice of Chapter 7 Bankruptcy Case, Meseting of Creditors and Deadlines was



served on some 676 creditors and other partiesin interest of the Debtor, including various
personsin England. The Notice stated that "[PJroof of claim must be received by the
bankruptcy clerk'sofficeby . .. May 11, 1999." (emphasisin origind)

12.  Asnoted above, the Debtor’ s creditors principaly condst of customers as
that term isdefined in 11 U.S.C. § 761(9) and general unsecured creditors. Fortis Bank is
the Debtor’ s largest non-customer unsecured creditor. It filed Claim No. 76 againgt the
Debtor in the amount of $4,757,674.58. The Wash Claimants are the Debtor’s largest
customer creditors. They filed Claim Nos. 21, 22 and 23 in the amounts of $1,016,990.80,
$2,279,828.10, and $80,402.07, respectively. Asof October 16, 2000, customer claims
(including clams that are subject to objections that have not yet been resolved) that were
actualy filed before the Bar Date totaled $1,857,995.88 after adjusting for customer
property paid to such creditors by the Joint Liquidators. As of October 16, 2000,
unsecured non-customer claims (including claims that are subject to objections that have
not yet been resolved) that were actudly filed before the Bar Date totaled $6,142,877.83.
As of October 16, 2000, there were 17 unsecured claims filed in the amount of
$564,995.71 in this case after the Bar Date.

13. In early 1999, the Joint Liquidators were aware that some English creditors
had received a notice of the Bar Date in this case.

14. In February, 1999, Mr. O'Conndll, Robert Cundy and Michael Tappin (of
Grant Thornton) and Messrs. Inskeegp and Missner and Ms. Duban had one (or more)

telephone conversation(s) during which they discussed various matters regarding the



adminigtration of these etates.

15.

On February 4, 1999 (at 7:40 p.m. London time and 1:40 p.m. Chicago time),

the Joint Liquidators faxed to Trustee a draft of areport to English Creditors (Joint

Exhibit 6) that stated in part:

| am aware that a notice has been sent by the US trustee advising that a
meeting of creditors will be held in Chicago on 10 February 1999 at the
offices of Rudnick & Wolfe. Thisnotice dso requests that dl clients submit
details of their claim againgt GTC to the trustee. The deadline st for
submitting claimsis as per the notice, i.e,, 11 May 1999. | have
recommended to those clients that | have spoken to that they should submit
details of their full daimsto the trustee and | will be spesking to him on this
point specificaly in the next few days.

16.

On February 5, 1999, before receipt of the find report to English creditors

from the Joint Liquidators, Mr. Missner faxed aletter to Mr. O'Connell (Joint Exhibit 8)

responding to his draft report to English creditors.

17.

On or about February 5, 1999 (at 7:23 p.m. London time and 1:23 p.m.

Chicago time), the Joint Liquidators faxed a revised report to Trustee and Mr. Missner

(Joint Exhibit 11), which changed the language relating to dlaims and stated, in part:

| have had discussion with the US trustee and, notwithstanding the notice sent
by the US trustee to all creditors, he has agreed that creditorsin England may
submit their clamsto English liquidetor. It is, therefore, intended thet, as
soon as aliquidator has been gppointed, he will write to dl the English
creditors inviting them to submit their daimsto the English liquidator for
agreement. Creditors who have dready submitted their cusomer clamsto
me, and whose claims are accepted, will not need to submit further details of
their cusomer clams. Once dl the English claims have been ttled, they

will be transmitted by the English liquidator to the US trustee in order to
participate in digtributions in the US bankruptcy in accordance with their

2Seen.5, infra.



rankings in the US bankruptcy.

18.  Themeeting of creditors pursuant to 8§ 341 of the Bankruptcy Code was
scheduled for February 10, 1999, in Chicago. Accordingly, Mr. O'Connell and Mr. Tappin
traveled to Chicago to meet with the Trustee on February 9, 1999. Peter Fidler of
Stephenson Harwood (an English law firm acting for the Joint Liquidators) traveled
separately to Chicago. He arrived at the February 9, 1999 meeting approximately 1 ¥
hours after it began. David Missner and Janice Duban (counsd for the Trustee) were dso
present at the February 9, 1999 mesting.

19. By motion dated April 6, 1999 (Joint Exhibit 37), the Trustee moved to make
an interim digtribution to customer creditors. The Trustee sought this Court's approva of
the Trustee's intention to distribute funds to customers. Fortis Bank opposed the motion,
principaly on the grounds that the Debtor sought to accord priority status to customer
creditors (wherever located).

20.  On February 25, 2000, this Court entered a Memorandum Opinion and Order
denying the Trustee's motion to make an interim distribution to customer creditors, in
which the Court found that 17 CFR 190.08(a)(1)(ii)(J) (which provided for priority of
payment to customer creditors from all assets of the estate) was unenforcegble® On
March 6, 2000, the Trustee, the Commodities Futures Trading Commission and certain
other parties filed atimely notice of apped from that Order. Fortis Bank filed a cross-

gpped on certainissues. That apped is presently pending in the United States Didtrict

3 See Inre Griffin Trading Co., 245 B.R. 291 (Bankr. N.D. Il1. 2000).
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Court for the Northern Digtrict of Illinois.

21.  TheTrustee, Fortis Bank and the Wash Clamants engaged in lengthy
Settlement discussions. On October 27, 2000, Fortis Bank, the Walsh Claimants and the
Trustee, subject to Court gpprova, entered into a settlement agreement (the “ Settlement
Agreement”), a copy of which was attached to the Trustee's Motion as Exhibit A and was
admitted into evidence as Trugtee's Exhibit 89. The key provisons of the Settlement
Agreement are:

a The Trustee shall distribute an amount of not less than $2,025,000 to
customer creditors and non-customer creditors who actualy filed their proofs of
clam with this Court prior to the Bar Date.

b. Fortis Bank, upon entry of an order approving the Settlement
Agreement and satisfaction of the other conditions contained in the Settlement
Agreement, shall consent to the entry of an order which subordinates with prgudice
fifty per cent (50%) of itsfiled clam againgt the Debtor’ s estate. FortisBank’s
agreement to subordinate fifty per cent (50%) of its claim does not subordinate its
claim to the unsecured, subordinated claims of Roger S. Griffin and Farrell J.
Griffin and does not subordinate its claim to the claims of unsecured creditors that
would be entitled to distributions only under 11 U.S.C. § 726(a)(3), (4), (5) or (6).
Harris Bank has agreed to the same treatment for its three clams (Claim Nos. 79,
80 and 81) which total $780,600.80.

C. The Settlement Agreement provides for the creation of an estate



reserve for litigation claimsin the amount of $350,000. The Trustee has agreed to

select counsel acceptable to Fortis Bank to prosecute claims and causes of action

againg Tullet and Toyko (Futures and Trade Options) Limited and related parties.

The Trustee has agreed to retain counsel acceptable to the Wash Claimants to

prosecute clams againg the Debtors insders, including Roger S. Griffin and Farrell

J. Griffin.

d. The Trustee shdl provide Fortis Bank and the Wash Clamants with a
release of any and dl clamswhich the Trusteg, on behdf of the Debtor and its

edtae, may hold againg ether of them. The Wash Claimants and Fortis Bank dso

have agreed not to assert any clams againg the other arisng from or related to the

Debtor.

e The Trustee, Fortis Bank and the Walsh Claimants will seek to dismiss

the pending gpped from the Bankruptcy Court’s February 25, 2000 ruling in a

manner which is acceptable to the CFTC.

22.  Theapprovad and implementation of the Agreement is subject to a number of
conditions, including thet total alowed priority unsecured claims not exceed $30,000, total
alowed customer claims not exceed $2,419,268.72 and total allowed non-customer claims
not exceed $3,368,601.78. The calculation of total alowed non-customer clams
expressly excludesthat portion of Roger S. Griffin’s clam which is subordinated to the
clamsof dl other creditors and that portion of Farrel J. Griffin'scdamwhichis

subordinated to the clams of dl other creditors. It also assumes that Harris Bank will



agree to subordinate its three clams in the same manner as Fortis Bank and Harris Bank has
agreed to do so.

23.  The Settlement Motion seeks to bar English Creditors who did not file
forma proofs of dlam with this Court from sharing in the proposed interim distribution.

24.  The Settlement Agreement of which the Trustee seeks gpprovd is premised
on the fact that the total amount of alowed customer claimsis $2,419,268.72, and the total
amount of alowed non-customer claimsis $3,368,601.78. Neither figure includes al of
the dlams of English Creditors.

25.  The Oppostion isacore proceeding within the meaning of 28 U.S.C.

§ 157(b).*

Additiond Court’s Findings of Fact

26. On January 28, 1999, Mr. O’ Conndl (the former lead Joint Liquidator) faxed
aletter to the Trustee asking whether the Bar Date was the find date to file clams againgt
the etate. (Joint Exhibit 4, p. JL00419). The letter Sated:

Please advise whether the deadline sat for receipt of damsisfind and all

clams received after that date will be excluded. | should dso be grateful to
receive a sample of any standard letters sent to London Branch customers for

my file
The Trustee did not respond.
27.  None of the witnesses testified as to any specific language whereby the

Trustee or his counsd stated prior to the Bar Date that no English Creditor need file a

4 The word “Opposition” as used in the parties’ “Stipulated Facts’ is obvioudy a
typographica error. The Court assumes the wording should be “The Joint Liquidators
Opposition to the Trustee' s Motion.”

10



clam and that the Trustee would file dams on behaf of the English Creditors.

28. Mr. O Connell testified that the Trustee and the Trustee' s attorneys agreed
through a series of conferences that the English Customer Creditors could submit their
clam formsto the Joint Liquidators instead of the Trustee. The agreement alegedly took
place over a period of severa daysin February 1999. Mr. O’ Conndll testified that the
discussions leading up to the agreement began on January 28, 1999 when Mr. O’ Conndll
faxed aletter to the Trustee requesting advice on “whether the deadline set for receipt of
damsisfind and [whether] al daims received after that date will be excluded.” (Joint
Exhibit 4). Mr. O’ Conndl testified that he did not recelve a response to his query, but that
this letter began the discussonsthat led to the dleged agreement between the Trustee and
the Joint Liquidators.

29.  Onor about February 4, 1999 Mr. O’ Conndll mailed the letter reflected in
Joint Exhibit 11 (See 1 17, supra) to the English Customer Creditors®

30. The Joint Liquidators were under the impression that the Trustee had agreed
to file daims on behdf of the English Creditors. At trid, the Trustee' s Counsdl, Mr.
Missner and Ms. Duban, adamantly denied ever having made such an agreement which
would circumvent the provisions of the Bankruptcy Code. No one testified asto any such
actud statement by Trustee or his Counsdl. The Court finds both the Trusteg' s counsel and

the Liquidators testimony to be credible.

® The letter was offered and admitted solely to demonstrate the acts taken by the
Liquidator, but not as proof of the content thereof. (See Transcript, Val. 11, p.38).
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31l. Thelanguage and the culturd barriers dividing the parties greatly contributed
to the confusion. The Joint Liquidators contention that an agreement took place and the
Trustee' s unequivoca denid that such an agreement occurred were the result of a serious
misunderstanding between the U.S. and U.K. practitioners.

32.  The Trustee and the Liquidators attributed different meaningsto the term
“schedules in bankruptcy”. The Trustee' s counsdl testified that he told the Joint Liquidators
numerous times that he needed the names and addresses of the creditors so that he could
file schedulesin bankruptcy. Mr. O’ Conndl’ s tesimony is evidence that the Joint
Liquidators may have thought that the terms * schedules in bankruptcy” and * proofs of
clam” were synonymous.

Q. Prior to your involvement in Griffin, had you ever heard the term
“schedules in bankruptcy”?

A. No.

Q. In British liquidations, are schedules ever prepared and filed with the
court?

A. You havetofiledl of the claim forms at the end of the case.
(Transcript, Val. 11, p.136).

It is possible that the Trustee told the Liquidators that he would file the
schedules and they thought that he meant he would file dlaims on behdf of the English
Customer Creditors.

33.  Therewas dso some confuson regarding the Trusteg s relationship with the

Joint Liquidators. The Trustee's counsdl, Mr. Missner, testified that in early 1999 he

12



thought that the Joint Liquidators were asssting the Trustee in the U.S. proceeding. (See
Transcript, Vol. 1, p.20). Mr. O Conndll, however, was never under that impresson. In
January of 2000, he wrote to the Trustee that from the moment he was appointed Joint
Liquidator he was *“bound to act only in accordance with English legidation and [hig| ethicdl
guide and [he] could not have followed any ingtructions from [the trusteg] that

would have contravened those guiddines.” (Joint Exhibit 62, p.1).

34. Mr. O Conndl tedtified that, under English law, clams are submitted to the
Liquidators rather than filed with the Clerk of Court, and are submitted to the court only
with the find winding up report. He aso testified that he was unaware of the requirement
under U.S. law that the claims be filed with the bankruptcy court prior to the bar date.

35.  The Joint Liquidators provided Joint Exhibits 14, 18 and 19 (the “ February
schedules’) to the Trustee and/or his counsel on February 9, 1999.

36. TheJoint Liquidators did not provide the Trustee with sufficient information
from which he could have filed clams on bendf of the English Customer Creditors until
May 20, 1999, nine days after the Bar Date. Only the schedule dated May 20, 1999 (the
“May schedul€’) incorporated the actual claim forms submitted to the Joint Liquidators.
The May schedule included the names and addresses of the Creditors and the amounts of
the dams. For the first time there would have been sufficient information for the Trustee
to have utilized should he have determined to file clams on behdf of the English Customer
Creditors.

CONCLUSIONS OF LAW

13



| -THE MOTIONS OF THE JOINT LIQUIDATORS
AND GROUP A ENGLISH CREDITORS

(A) - The Joint Liguidators Are Not Trustees Of This Estate.

(i) - Sanding.

The Joint Liquidators argue that they have standing to act on behaf of the English
Customer Creditors pursuant to Section 501 of the Bankruptcy Code, Title 11, U.S.C.
(“Code’) and Bankruptcy Rule 3004 because they are in effect “trustees’ under the Code.
Section 501 provides in relevant part that “a creditor or indenture trustee may file a proof
of clam.” 11 U.S.C. § 501.

Bankruptcy Rule 3004 provides in relevant part:

If acreditor falsto file aproof of claim on or before the first date set for

the meeting of creditors caled pursuant to § 341(a) of the Code, the debtor

or trustee may do so in the name of the creditor, within 30 days after the

expiration of the time for filing clams prescribed by Rule 3002(c) or

3003(c).

Fed. R. Bankr. P. 3004. The Joint Liquidators contend that they qualify as trustees under
Rule 3004 because they are court-appointed representatives of the U.K. ancillary estate.
Neither Code 8 501 nor Bankruptcy Rule 3004 confer standing to the Joint Liquidators to
object to the settlement agreement or to file clams on behaf of English Customer
Creditors.

Theterm “trusteg”’ is not defined in 8 101 of the Code. Section 321 provides:

aperson may serve as trustee in a case under thistitle only if such personis

anindividud that is competent to perform the duties of trustee, and . . .

resdes or has an officein thejudicid digtrict within which the caseis
pending, or in any judicid district adjacent to such didrict.

14



Since neither Joint Liquidator resdes or has an office within thisjudicid didtrict, the Joint
Liquidators are not eligible to serve astrustees.

ThecourtinInre A. Tarricone, Inc., 80 B.R. 21, 23 (Bankr. S.D. N.Y. 1987)

addressed the issue of whether aforeign representative is considered a trustee under the
Code in the context of the trustee’ s avoidance powers. The court explained that aforeign
representative may not assert trustee avoidance powers created by the Code, but that under
8§ 304, the representative may assert those avoiding powers vested in him by the law
applicable to the foreign estate.® “Had Congress desired to vest aforeign representative
with those domestic powers, it would have said so directly.” 1d., dting, Metzeler v.

Bouchard Transportation Co., Inc. (In re Metzeler), 78 B.R. 674, 677 (Bankr. S.D. N.Y.

1987). Therefore the Joint Liquidators do not congtitute “trustees’ under the Code because
they were not gppointed under the Code. Rather, they were appointed under the laws of the
U.K. by an English court.

Although there is no case law addressing whether aforeign Liquidetor ina
proceeding ancillary to a U.S. bankruptcy proceeding has standing under the Code, courts
have indicated that foreign representatives do not have rights under the Bankruptcy Code

outside of those rights set forth in 88 303, 304, 305 and 306.” For example, courts have

® Section 304 providesin relevant part: “A case ancillary to aforeign proceeding is
commenced by the filing with the bankruptcy court of a petition under this section by a
foreign representative’. 11 U.S.C. § 304.

" Section 303 permits a foreign representative to commence an involuntary case
againg a debtor in order to administer assetsin this country. Section 304 permits aforeign
representative to commence a case in the U.S. ancillary to aforeign proceeding to prevent
dismemberment by loca creditors of assets located in the U.S. Section 305 permitsa

15



held that when aforeign debtor files a main proceeding outside of the U.S. and the foreign
representative wishes to use trustee powers to avoid preferentid transfersto entitiesin the
U.S,, the foreign representative must initiate an involuntary Chapter 7 under 8 303 in which
a Chapter 7 trustee is appointed to control the debtor’s U.S. assets and initiate avoidance

actions. In the Matter of AxonaInt’| Credit & Commerce, Ltd., 88 B.R. 597 (Bankr. S.D.

N.Y. 1988); Inre Metzeler, 78 B.R. at 677.

Courts have dso gtated that aforeign representative in aforeign proceeding who
filesan ancillary casein the U.S. under § 304 does not create a separate estate in the U.S.
Moreover, the filing does not trigger the automatic stay or the other rights that are usualy
available under the Code. The foreign representative has only the powers granted to him by

the laws of the foreign jurisdiction. Vesta Fire Ins. Corp. v. New Cap Reinsurance Corp.,

Ltd., 244 B.R. 209, 213, 218-19 (S.D. N.Y. 2000) (an ancillary proceeding does not create
an estate nor doesit confer the full panoply of rights that would otherwise be available to a
debtor or trustee; and Austrdian law applied when U.S. proceeding was ancillary to

proceeding in Audrdia); Inre MMG L.L.C., 256 B.R. 544, 549 (Bankr. S.D. N.Y. 2000) (a

8§ 304 proceeding is not full blown case and does not trigger automatic stay); Petition of
Brierley, 145 B.R. 151, 162-63 (Bankr. S.D. N.Y. 1992) (U.S. court will apply U.K. law in
a 8§ 304 proceeding ancillary to proceeding in U.K.).

In addition, the Joint Liquidators do not have standing as foreign representatives

foreign representative to seek dismissa of acasein the U.S. on the grounds that aforeign
proceeding is pending. Section 306 States that an gppearance in a bankruptcy court by a
foreign representative in connection with a petition or request under 88 303, 304, or 305
does not submit the representative to the jurisdiction of aU.S. court for any other purpose.

16



because they do not fit within the Code' s definition of aforeign representative. Foreign
representatives are only given rightsin U.S. bankruptcy courts pursuant to 88 303, 304, 305
and 306. The position taken by the Joint Liquidators does not fal within any of those
sections. Further, the Code defines the term “foreign representative’ in § 101(24) asa
“duly selected trustee, administrator, or other representative of an etate in aforeign
proceeding.” A foreign proceeding isamain proceeding in aforeign country where the
debtor’ s domicile, resdence, principa place of business, or principa assets were located
at the time of commencement of the proceeding. 11 U.S.C. § 101(23). Although the
Debtor had sgnificant assets and a place of businessin the UK., its principa place of
business and principa assets were located in the U.S. which was where thismain
proceeding was filed. The proceeding in the U.K. isonly ancillary to this proceeding.
There are no cases which have addressed the question whether aforeign ancillary trustee
has standing in the U.S. main proceeding. Callier, however, in its tregtise, notes that an
ancillary proceeding in aforeign jurisdiction is excluded from the Code definition of a
foreign proceeding. 2 Lawrence P. King, Collier on Bankruptcy 1 304.02[1] (15" ed.
2001). The Code provisions conferring rights within the U.S. proceeding for foreign
representatives do not apply to foreign liquidators appointed by aforeign court to act in a
foreign proceeding which is ancillary to the main U.S. proceeding.

(B) - The Joint Liguidators Are Not Agents of the English Customer Creditors.

The Joint Liquidators also contend that they have standing as authorized agents of

the English Customer Creditors pursuant to Bankruptcy Rule 3001(b). Rule 3001(b)

17



provides “a proof of claim shall be executed by the creditor or the creditor’ s authorized
agent except as provided in Rules 3004 and 3005.” Fed. R. Bankr. P. 3001(b). The
Liquidators argue that they are authorized agents of the English Customer Creditors by way
of their pogition as Joint Liquidators. This Court disagrees. A liquidator is an officer and
agent of the English courts appointed by the English courts as defined by the court. U.K.
insolvency law providesthat aliquidator is subject to control of the court and does not tate
that creditors may control the actions of aliquidator. The Insolvency Act of 1986, ch. VI,
8167(3) (Eng.). TheLiquidators posgtion under their appointment precludes them from
asserting that they are agents of the English Customer Creditors®

(C) - The Submissions Do Not Constitute Informal Proofs Of Claim.

Asuming arguendo that the Liquidators did submit schedules on behaf of the
English Customer Creditors, these submissons are not informa proofs of clam. The
Liquidators, Group A English Creditors and Jamie Macleod contend that the Liquidators
submitted informa proofs of claim on behaf of the English Customer Creditors prior to
the bar date, and that the Liquidators should now be permitted to amend the proofs so that

the creditors can participate pari passu in the interim digtribution from the Debtor’s

8The Liquidators argue that the English Creditorsimpliedly authorized them to act as
agents of the Creditors when they failed to object to the Joint Liquidators letter (Joint
Exhibit 11) sating that the Liquidators would act on behdf of the English Customer
Creditors. Thisargument fails because while implied authority implied by an act of an
agent may determine the scope of an agency relaionship, it is not proof of cregtion of the

agency.
18



estate.® This argument is without merit.

“Theinformd proof of clam doctrine is an equitable doctrine developed by the
courts to amdliorate the strict enforcement of the claims bar date.” In re Wigoda, 234 B.R.
413, 415 (Bankr. N.D. Ill. 1999)(interndl citation omitted). The Seventh Circuit has
addressed issues rdated to the informal proof of claim doctrine. See In the Matter of

Plunkett, 82 F.3d 738 (7" Cir. 1996); In the Matter of De Vries Grain & Fertilizer, Inc., 12

F.3d 101 (7" Cir. 1993); In the Matter of Stoecker, 5 F.3d 1022 (7™ Cir. 1993); Inthe

Matter of Unroe, 937 F.2d 346 (7" Cir. 1991); In the Matter of Evanston Motor Co., Inc.,

735 F.2d 1029 (7" Cir. 1984); and In the Maiter of Wilkins, 731 F.2d 462 (7" Cir. 1984).

It has not, however, articulated the requirements necessary to file an informa proof of
dam.

The Seventh Circuit has dated the generd rule “that aclam [either forma or
informal] arises where the creditor evidences an intent to assert its clam againgt the

debtor.” Inthe Matter of Wilkins, 731 F.2d at 465. “Mere knowledge of the existence of

the claim by the debtor, trustee, or bankruptcy court isinsufficient.” Id. (internd citation
omitted). “A creditor can manifest itsintent to hold a debtor ligble in many ways, and the

particular facts of acase will determine whether such ade facto clam has been made” 1d.

° The Court will address the Group A English Creditors motion to alow informal
proofs of clam aong with the Joint Liquidators motion because both the Liquidators and
the Group A English Creditors contend that the claim forms submitted to the Joint
Liquidators prior to the Bar Date are informa proofs of claim. These clam forms were
never admitted into evidence and are not a part of the record. Jamie Macleod’ s motion will
a0 be addressed with the Joint Liquidators motion because he joined in the Liquidators
motion and adopted the Liquidators' briefs.
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Therefore, the only explicit rule in the Seventh Circuit, regarding an informa proof of

clam, isthat the clam evidence an intent to hold the debtor liable. In Evanston Motor Co.,

Inc., the Seventh Circuit, deding with an earlier verson of Rule 5005, held that a creditor
purporting to have filed an informd proof of daim must have intended to file the document
with the court for it to be deemed filed pursuant to Rule 5005. See discussion infra.
Bankruptcy courtsin this district have not agreed on a uniform set of requirements
for an informd proof of clam. One bankruptcy court, following the Eleventh Circuit, held
that an adversary complaint, if filed prior to the bar date for clams, may be consdered as
aninformd proof of dam, iterating the requirements for such an informa proof of clam;
asit must: 1) have been timdy filed with the bankruptcy court and become a part of the
record; 2) state the existence and nature of the debt; 3) state the amount of the creditor’s
clam; and 4) evidence creditor’ sintent to hold the debtor liable. 1n re Wigoda, 234 B.R.
413, 415 (Bankr. N.D. I1l. 1999) (J. Schwartz). Another bankruptcy court held that a
writing may be deemed an informa proof of clam only where it makes a demand for
payment on the debtor’ s estate and reflects an intent to hold the debtor liable for the debt.

In the Maiter of Burrdl, 85 B.R. 799, 801 (Bankr. N.D. Ill. 1988) (J. Ginsberg), dting, In

re Evanston Motor Co., 26 B.R. 998, 1001 (N.D. IIl. 1983), &f'd., 735 F.2d 1029 (7*" Cir.

1984) 10

10 Inits opinion affirming the district court, the Seventh Circuit did not address
whether the digtrict court used the proper test regarding the informal proof of clam.
Instead, the appellate court stated “for purposes of this appeal, we accept the bankruptcy
judge’ s determination that the August 18, 1980 letter may be interpreted as a proof of
cdam..”. Inre Evangon, 735 F.2d at 1031.
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Recent decisonsin the Fifth, Sixth and Tenth Circuits have articulated a five part
test to determine whether awriting congtitutes an informa proof of clam. Barlow v. M.J.

Waterman & Assoc., Inc. (In re M.J. Waterman & Assoc., Inc.), 227 F.3d 604, 609 (6™ Cir.

2000); Nikoloutsos v. Nikoloutsos (In the Matter of Nikoloutsos), 199 F.3d 233, 236 (5™

Cir. 2000); Clark v. Valley Fed. Sav. & Loan Assoc. (In re Reliance Equities, Inc.), 966 F.2d

1338, 1344 (10" Cir. 1992). Thetest requiresthat 1) the clam must be in writing; 2) the
writing must contain ademand by the creditor on the debtor’ s estate; 3) the writing must
evidence an intent to hold the debtor liable for such adebt; 4) the writing must be filed with
the bankruptcy court; and 5) based upon the facts of the case, allowance of the clam must
be equitable under the circumstances. |d.

The Eleventh Circuit usesasmilar test and requires that the document gpprise the
bankruptcy court of the nature and amount of the claim as wedl as evidence an intent to hold

the debtor liable. The Charter Co. v. Dioxin Clamants (In re the Charter Co.), 876 F.2d

861, 864 (11*" Cir. 1989); Biscayne 21 Condominium Assoc.. Inc. v. South Atlantic

Financid Corp. (In re South Atlantic Financia Corp.), 767 F.2d 814, 819 (11" Cir. 1985).

The Eleventh Circuit, like the Ffth, Sixth and Tenth Circuits, requires that the informa
clam befiled in the bankruptcy court. The Eleventh Circuit has stated that “before a court
will dlow a party to file an amended proof of clam . . . there must be something filed in the

bankruptcy court capable of being amended”. In re South Atlantic Financid Corp., 767 F.2d

at 819 (internd citation omitted).

The court filing requirement: 1) puts the court on notice of the universe of dams,
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2) fadilitates the orderly dispostion of clams by derting creditors of the potentid clam;
and 3) creates an informa claim in the court record that can be amended after the bar date.

See In the Matter of Nikoloutsos, 199 F.3d at 236.

Unlike the tests in the Fifth, Sixth, Tenth and Eleventh Circuits, neither the Eighth or
Ninth Circuits require that the creditor file the informa clam in the bankruptcy court. The
Eighth Circuit has held that an informa claim must disclose facts showing an assertion of a
clam againg the estate and an intention by the clamant to share initsassets. Fird Am.

Bank & Trugt of Minot v. Butler Mach. Co. (In re Haugen Cong. Serv., Inc.), 876 F.2d 681,

682 (8" Cir. 1989). The claim, however, need not be filed with the bankruptcy court. 1d.
The test used by the Ninth Circuit requires that the claim state an explicit demand showing
the nature and amount of the clam againg the estate, and evidence an intent to hold the
debtor liable. Sambo’s Restaurants, Inc. v. Whedler (In re Sambo’s Restaurants, Inc.), 754
F.2d 811, 815 (9" Cir. 1985). The Ninth Circuit aso does not require that informa claims
be filed in the bankruptcy court. Id. at 816.

The Joint Liquidators submitted schedules of the English Customer Creditors
clamsin February 1999 and again in April of 1999 (prior to the May 11, 1999 Bar Date).
The Joint Liquidators contend that these schedules congtitute informa proofs of clam
capable of anendment. The firg issue is whether the schedules were filed in the
bankruptcy court as required by the mgority of the circuits. Under the rule adopted in those
circuits, afalure to file the schedules in the bankruptcy court would, by itsdlf, befatd to

the Joint Liquidators motion.
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(1) - Submisson of Schedulesto the Trustee Does
Not Condtitute a Filing Under Rule 5005(C).

The Joint Liquidators claim that their submission of the schedules to the Trustee
should be deemed to have been filed in the bankruptcy court. The Liquidators rely on Fed.
R. Bankr. P. 5005(c) which providesin relevant part:

A paper intended to be filed with the clerk but erroneoudly dedlivered to the

United States Trustee, the trustee, the attorney for the trustee, a bankruptcy

judge, adidtrict judge, or the clerk of the digtrict court shal, after the date of

its receipt has been noted thereon, be transmitted forthwith to the clerk of

the bankruptcy court. In the interest of justice, the court may order that a

paper erroneoudy delivered shdl be deemed filed with the clerk as of the

date of itsorigind ddlivery.

The Liquidators argue that the schedules were erroneoudy delivered to the Trustee and that
the Court should deem the schedules filed with the bankruptcy clerk as of the dates they
were submitted to the Trustee.

The Seventh Circuit has held that former Rule 509, the provisions of which are the
same as Rule 5005, does not apply unless the creditor intended to file the documents with

the bankruptcy court and erroneoudy ddlivered the documents to a trustee or other party

named in Rule 5005(c). In the Matter of Evanston Motor Co., Inc., 735 F.2d 1029, 1032

(7" Cir. 1984). In Evangton, the Chapter 11 trustee requested documentation from a

creditor evidencing the creditor’ s secured position. An attorney representing the creditor
responded with aletter stating the balance of the indebtedness and enclosed evidence of a
security interest in aland trust.  Subsequently, the case was converted to Chapter 7 and the
secured creditor was served with notice of the conversion. After the bar date, the creditor

redized it was undersecured and contended that the letter to the trustee congtituted an
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informa proof of dam.

The Seventh Circuit held that Rule 509(c) requires amisdeivery, afinding that the
creditor had intended to ddiver the letter to the court and inadvertently delivered it to the
trustee. 1t found no evidence to support an erroneous delivery and stated:

[ The bankruptcy court’ | conclusion appears to have been based on the prior
practice under Generd Order 21, and on an expansive view of the purpose of
Rule 509(c). In contrast, the current practice. . . requires amisdelivery.

[The creditor’ s |etter], however, was addressed solely to the trustee and
delivered solely to the trustee. While ddivery of this proof of clam to the
trustee may have resulted from an error in judgment, there was no erroneous
delivery under the plain meaning of Rule 509(c).

In the Matter of Evanston Motor Co., Inc., 735 F.2d at 1032.

Here too, neither the Joint Liquidators nor the English Customer Creditors clam
that the February and April schedules were erroneoudy delivered to the Trustee rather than
the bankruptcy court. In fact, one of the former Joint Liquidators, Finbarr O’ Conndl (“Mr.
O Conndl”), testified that he intended to submit the schedules to the Trustee in response to
the Trustee' s request for them. No party contends that Mr. O’ Connell had intended to
deliver the schedules to the court and instead misdelivered them to the Trustee. Therefore,

under Evangton, Rule 5005(c) does not gpply in this case and the submission to the Trustee

is not deemed filed in the bankruptcy court.

The May schedules were aso ddlivered to the Trustee and were not filed in the
bankruptcy court. The Joint Liquidators submitted schedules to the Trustee on May 20,
1999, nine days after the Bar Date. (See Joint Exhibit 45). Even the Eighth and Ninth

Circuits require that the informa proof of claim be submitted prior to the bar date.
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(ii) Section 501 and Rule 3004.

The Liquidators so assert that the May schedules should be deemed filed in the
bankruptcy court pursuant to Code § 501 and Rule 3004. Section 501 providesin relevant
part: “if acreditor does not timely file a proof of such creditor’s clam, the debtor or
trustee may file a proof of such cdlam.” Rule 3004 provides.

If acreditor fallsto file aproof of clam on or before the first sate set for

the meeting of creditors called pursuant to § 341(a) of the Code, the debtor

or trustee may do S0 in the name of the creditor, within 30 days &fter the

expiraion of the timefor filing clams prescribed by Rule 3002(c) or

3003(c), whichever is applicable.

Fed. R. Bankr. P. 3004.

None of the English Customer Creditors, with the exception of the Group A English
Creditors, filed clams with this Court prior to this proceeding. The Group A English
Creditorsfiled clams with this Court on May 24, 1999, thirteen days after the Bar Date.

The Joint Liquidators aso argue that the Trustee was obligated to file the February,
April and May schedules with the Court. Section 501(c) provides that the debtor or trustee
may file acdam on the creditor’ s behdf if the creditor falsto timely fileitsdam. Rule
3004 sets forth the requirements for such afiling:

If acreditor fallsto file aproof of clam on or before the first date set for

the meeting of creditors. . . the debtor or trustee may do so in the name of

the creditor, within 30 days after the expiration of the time for filing clams.

Fed. R. Bankr. P. 3004. The Joint Liquidators contend that since the Liquidators failed to

file the English Creditors schedules before the first date set for the meeting of creditors

on February 10, 1999, the Trustee should have filed the schedules with the Court within 30
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days of the May 11, 1999 Bar Date. The Liquidators reason that the Trustee was obliged to
file the clams because the Trustee knew that the Liquidators had advised the creditorsto
file dams only with the Liquidators. The Liquidetors also dlege that the Trustee should
have filed the clamsfor the creditors because he was aware that the English Customer
Creditors were looking to this proceeding to satisfy the deficit customer clams.

This argument fails because it is contrary to the permissve language used in Rule
3004. The trustee or debtor may file claims on behaf of creditors. The trustee or debtor
isnot bound to file such clams even if the debtor or trustee knows that the creditors are
relyingon himtodo so. Asdated by the Seventh Circuit:

[t]he drafters chose “may” rather than “mugt” to avoid any implication that a

debtor must file a proof of claim on behdf of a creditor. “May file within . .

" means that the person need not file, but must act within the time specified

if hedectstofile

In the Matter of Danielson, 981 F.2d 296, 298 (7" Cir. 1992), rev’ d on other grounds,

507 U.S. 380 (1993). Accord, In re Nettles, 251 B.R. 899, 901 (Bankr. M.D. Fla. 2000); In

re Jones, 238 B.R. 338, 342 (Bankr. W.D. Mich. 1999), aff’ d, U.S. v. Jones, No. 1:99-CV-
629, 2000 WL 1175717 (W.D. Mich. June 28, 2000).

(i) The February, April and May Submissons

The February and April schedules are Smply asummary list compiled from the
Debtor’ s records, do not contain a demand by the English Customer Creditors on the edtate,
and do not evidence the Creditors' intent to hold the estate liable. Mr. O’ Connell testified
that he traveled from London to Chicago on February 9, 1999 and gave the Trustee the

February schedules (three documents a Joint Exhibits 14, 18 and 19) containing the names

26



and addresses of dl of the creditors and the amounts that were owed to the creditors as of
that date. (Transcript, Val. Il a 42 and 117-18). The schedule at Joint Exhibit 14 is not
only difficult to read but the claim cdculations are not an accurate reflection of the
creditors demands on the estate or the creditors' intent to hold the etate liable. Theclaim
amounts do not incorporate the “clams’ English Customer Creditors submitted to the
Liquidators and instead are based on the books and records of the Debtor.™ (Transcript,
Vol. Il a 119). Therefore, even if one could read Exhibit 14, it does not congtitute an
informa dam.

The schedule at Joint Exhibit 18 entitled “ Company Creditors’ isdso not an
informa clam. Firg, the scheduleisincomplete. Some creditors are not listed and some
addresses are excluded. Also Mr. O’ Connell admits that the amounts of debt stated in the
schedule are from the Debtor’ s financia records. Again, this schedule is not a product of
information provided by the creditors. Therefore, it does not evidence the creditors
demands on the estate or the creditors intent to hold the estate liable. It merely evidences
the Liquidators estimate of potentid clams.

The schedule at Joint Exhibit 19 isalist of customer names, addresses and phone
numbers. It does not contain any clam amounts. It is reasonable to conclude that thislist

combined with the schedules in Exhibits 14 and 18 put the Trustee on notice only of the

1 The“daims’ submitted to the Liquidators were claim forms created by the
Liquidators for their own records when they were the Provisond Liquidators. When they
were gppointed Liquidators they asked each creditor to submit to them a*“proof of debt”.
The Liquidators do not submit the proofs of debt to the Court until the end of the case. 2
Lawrence P. King, Collier International Business Insolvency Guide, § 21.04{4] (2000).
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Joint Liquidators estimate of potentid clams againg the estate. There is no evidence,
however, that the English Customer Creditors endorsed, adopted or played any rolein
creating these schedules. The claim forms or proofs of debt submitted to the Liquidators
were not incorporated into the schedules and not one creditor testified that he or she had
communicated his or her clamsto the Liquidators. The schedules that Mr. O’ Conndll
submitted to the Trustee on February 9, 1999 do not contain the English Customer
Creditors demands on the estate nor do they evidence the English Customer Creditors
intent to hold the Debtor ligble.
The April schedules dso do not condtitute an informa proof of clam. On April 16,
1999, the Joint Liquidators faxed the Trustee a schedule of clients whose clams had been
“agreed” and a proposed fird interim distribution. (See Joint Exhibit 38). At trid, Mr.
O’ Conndll described the agreement process:
[The Liquidators] ask the creditors to submit a claim to [them] and the back-
up information supporting that claim and then adjudicate or examineit in
comparison with the books or records of the company . . . If it is agreed, then
the creditor can recelve apercentage return . . . If it is not agreed, then [the
liquidators] keep going until it is agreed and then [the creditors] get their
percentage dividend.
(Transcript, Vol. 1l a 77). Mr. O Connell compiled the April schedule by reconciling the
information in the creditors claim forms with the company records. Therefore the April
schedule isaproduct of Mr. O’ Conndll’ s analysis of the Debtor’ s records aong with the
creditors clams. The scheduleis not solely based on the information provided by the

creditors and therefore does not evidence the creditors intent or demand on the estate.

The May schedule, sent to the Trustee on May 20, 1999, after the bar date, includes
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the creditors names and addresses and the amount of the claims that they filed with the
Liquidators. The May schedule is the only one that incorporates the actud clams
submitted by the creditors. If this schedule had been timdy filed with the court on behalf
of the Creditors, it may have congtituted an informal proof of claim.

(iv) The Trustee's Mation

The Joint Liquidators dso submit that the Trustee s motion for authority to use
edae asststo pay customer clamsin full, filed with this Court on April 6, 1999,
congdtitutes an informa claim because it demondtrates that the Trustee was aware of the
amount, nature and existence of the English Customer Creditors claims, and the intent of
the English creditorsto hold the estate liable. (Joint Liquidators Proposed Conclusion of
Law, 1123). ThisCourt disagrees. First, the Trustee's awareness is not relevant to whether
an informa clam was filed because “mere knowledge of the existence of the claim by the
debtor, trustee or bankruptcy court is insufficient [to condtitute an informd clam].” Inthe

Matter of Wilkens, 731 F.2d at 465. Also the motion was not an assertion of actua clams

but was merely the Trustee' s estimate of potentid clams. In the motion, the Trustee
edimates that the potentid English Customer Claims will be $4.3 million. Thismotion

did not make ademand on the estate, nor did it evidence the English Customer Creditors
intention to hold the estate liable. 1n support of his motion to pay Customer Creditors, the
Trustee sought to put the Court on notice of the dollar amount of possible customer clams.
The motion was not intended to be areflection of the actud English Customer clams.

Inasmuch as the Court has concluded that none of the schedules submitted to the
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Chapter 7 Trustee congtituted timely submitted informal claims, the Court need not address
whether such clams would have been capable of amendment.

(v) _TheAlleged Agreement

The Joint Liquidators assert, in the dternative, that if the Trustee was not obligated
to file the schedules by Rule 3004, that the Trustee was obligated to file them because he
agreed that he would do so. The Joint Liquidators argue, that by virtue of his agreement
with the Liquidators, the Trustee is estopped from claiming that no informa proofs of
cam were filed in the bankruptcy court.? “A caim of equitable estoppel existswhere a
person, by his or her statements or conduct, induces a second person to rely, to hisor her

detriment, on the statements or conduct of the first person.” Blisset v. Blisset, 123 111.2d

161, 169, 526 N.E.2d 125, 128, 121 III. Dec. 931, 934 (1988) (internd citation omitted).
The party asserting the estoppel must have reasonably relied upon the acts or
representations of the other and have no knowledge or convenient means of knowing the
truefacts. 1d. The purpose of estoppe isto prevent a party from benefitting from its own

misrepresentations. 1n re Handy Andy Improvement Centers, Inc., No. 95 B 21655, 1997

WL 401583, at *3 (Bankr. N.D. IIl. duly 9, 1997) (internd citation omitted).
The Joint Liquidators contend that the Trustee represented to them that he or his

attorneys would file proofs of claim on behdf of the English Creditors. The Trustee denies

12 The Joint Liquidators do not specificaly alege equitable estoppdl in their motion
to amend informd clams or in their proposed conclusions of law. They do, however, sate
in their proposed conclusions of law that “[i]n light of this agreement, and the Trustee's
knowledge that the Liquidators were so advising the English creditors. . . the Trustee was
obligated to file proofs of claims on behdf of these creditors.” (Joint Liquidators
Proposed Conclusions of Law, 1 36).
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any such representation. The Liquidators maintain that the Joint Liquidators relied on the
Trustee' s representation to the detriment of the English Creditors. The Trustee had no duty
to advise the Liquidators concerning United States law. Further, the Joint Liquidators
consulted and relied upon solicitors from the London office of Stephenson Harwood. The
English solicitors should have known that the Liquidators needed advice on U.S. law and
they should have advised the Liquidatorsto retain U.S. bankruptcy counsd.

Additiondly, only the individud creditors have sanding to complain that they relied
on any assertions of the Trustee. No party, however, presented any evidence that the
English Creditors relied on the Trustee' s representations as dlegedly reported to them.
None of the English Creditors tetified at trid. Because the Joint Liquidators estoppel
argument lacks evidentiary support, the Trustee is not estopped. Additiondly, estopping the
Trustee from objecting to the Joint Liquidators motion to amend informa claims would
not change the requirements of the Code.

The Joint Liquidators aso ignore the fact that their cross-motion to amend informal
clamsisopposed by other creditors. (See Fortis Bank’ s response to the Joint Liquidators
cross-motion and the Walsh Claimants' objection to the Liquidators cross-motion). The
Joint Liquidators do not alege that either the Walsh Claimants or Fortis Bank performed
any actsrising to the leve of an estoppe. These creditors are not bound by any action of
the Trustee.

(D)_Excusable Neglect

The Joint Liquidators aso argue that they should be granted additiond timeto file
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proofs of clam on behdf of the English Customers because the Joint Liquidators failure
to timely file within Fed. R. Bankr. P. 3004 was due to excusable neglect. Fed. R. Bankr. P.
9006(b)(1) dates in pertinent part:

Except as provided in paragraphs (2) and (3) of this subdivision, when an act

isrequired or alowed to be done at or within a specified period by these

rules or by a notice given thereunder or by order of court, the court for cause

shown may a any time in its discretion on motion made after the expiration

of the specified period permit the act to be done where the failure to act was

the result of excusable neglect.
Fed. R. Bankr. P. 3004 providesin relevant part:

If acreditor failsto file aproof of claim on or before the first date set for

the meeting of creditors caled pursuant to § 341(a) of the Code, the debtor

or trustee may do so in the name of the creditor, within 30 days after the

expiraion of the timefor filing clams prescribed by Rule 3002(c).
Fed. R. Civ. P. 3004 permits either the debtor or trustee to file a clam on behdf of a
creditor.

The Joint Liquidators contend that the court should enlarge the 30-day period in
which adebtor or trustee may file on behdf of a creditor under Rule 3004 so that the Joint
Liquidators may file proofs of claim on behdf of the English Customer Creditors.

Generdly, Rule 9006(b)(1) does not apply in Chapter 7 cases. See Pioneer Inv. Serv. Co. v.

Brunswick Assoc. Ltd. Partnership, 507 U.S. 380, 389, 113 S.Ct. 1489, 1495, 123 L.Ed.2d

74 (1993). At least one court, however, has held that Rule 9006(b)(1) may apply ina
Chapter 7 if the debtor or trustee is seeking to file on behdf of a creditor pursuant to Rule
3004. SeelnreByrne, 162 B.R. 816, 818 (Bankr. W.D. Wis. 1993). Rule 9006(b)(3) lists

the rules in which the time period may not be enlarged due to excusable neglect; thislist
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does not include Rule 3004. The Byrne court reasons, that since 9006(b)(3) does not list
Rule 3004, Rule 9006(b)(1) is gpplicable to enlarge the time to file under Rule 3004. This
Court, however, need not consider Byrne because the Joint Liquidators are not trustees or
debtors within Rule 3004, and neither the Trustee nor the Debtor seeksto fileaclam on
behdf of the English Customer Creditors.

Il -THE PROPOSED SETTLEMENT

The next and ultimate issue at hand, is whether the Trustee' s proposed settlement
should be approved by the Court. Bankruptcy Rule 9019(a) authorizes this Court to
goprove a settlement or compromise and provides in pertinent part: “On motion by the
trustee and after notice and a hearing, the court may gpprove a compromise or settlement.”

The Debtor’ s creditors principaly consst of customers as that term is defined in 11
U.S.C. 8§ 761(9) and general unsecured creditors. Fortis Bank is the Debtor’ s largest non-
customer unsecured creditor. It filed a$4,757,674.58 clam againgt the Debtor’ s estate.
Harris Bank filed claimsin the amount of $780,600.80. Both Fortis Bank and Harris Bank
have agreed to subordinate 50% of their claims againgt the estate. The Walsh Clamants are
the Debtor’ s largest customer creditors. They filed dlams in the amount of
$3,377,220.90. Additiona customer clamsin the amount of $1,857,995.88 were timely
filed. Timely non-customer unsecured claims were filed in the amount of $564,995.71.
The Trustee proposes to settle dl of the timey-filed unsubordinated clams and distribute
no less than $2,025,000 to creditors. The agreement aso proposes the creation of an

estate reserve for litigation funds in the amount of $350,000 and areserve for the payment
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of adminigrative expense clams (the fees of the Trustee and his counsdl) in the amount of
$470,000.
A bankruptcy court should approve a settlement only if it isin the best interests of

the estate. In re American Resarve Corp., 841 F.2d 159, 161 (7" Cir. 1987). “This

determination requires acomparison of the settlement’ s terms with the litigation’s

probable costs and probable benefits.” Grochocinski v. Kennedy (In re Miller), 148 B.R.

510, 516 (Bankr. N.D. Ill. 1992) (internd citation omitted). “In making this comparison
the bankruptcy judge should consder the litigation's probable costs and probability of
success, the litigation’s complexity, and the litigation’ s attendant expense, inconvenience,
and dday.” Id.

A settlement of the Griffin case and each related controversy isin the best interests
of the estate. This case was filed more than two years ago in 1998. In February of 2000,
this Court entered a Memorandum Opinion and Order denying the Trustee' s motion to
make an interim digtribution to Customer Creditors, in which the Court found that 17
C.F.R. 190.08(a)(1)(ii)(J) which provided for priority payment to Customer Creditors from
al assats of the etate wasinvaid.® The Trustee and severd other partiesfiled atimely
goped that is currently pending in the United States Digtrict Court for the Northern Didtrict
of lllinois. If this Court’s decision is overturned, the unsecured customer creditors will
take first and the generd unsecured creditors including Fortis Bank and Harris Bank will

recelve nothing. If this Court’s decison is affirmed, then al unsecured creditors will share

13 See In re Griffin Trading Co., 245 B.R. 291 (Bankr. N.D. I11. 2000).
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in the proceeds of the estate on a pro ratabass. This Court’s decison involves an issue of
first impresson which islikely to be gppeded ultimatdy to the Supreme Court.

Due to the cogts of litigation and the likelihood for substantid delay, it isin each
clamant’ s best interest to settle its dlam againg the estate. Fortis Bank and Harris Bank
each agreed to subordinate 50% of their claims. In addition, a quick resolution ensures that
the Customer Creditors receive funds on amore timely basis than they would if they had to
wait for the completion of at least one, if not two, gppedls. The cost of continued litigation
could substantidly erode the remaining assets of the estate.

The Trustee moves that the Court find that 8§ 726(a)(2)(C)(ii) of the Code appliesto
thisinterim digtribution. Section 726(8)(2)(C)(ii) providesin rlevant part:

(8)Except as provided in section 510 of thistitle, property of the estate shdll

be distributed (2) second, in payment of any allowed secured claim, other

than aclam of the kind specified in paragraph (1), (3), or (4) of this

subsection, proof of which is— (C) tardily filed under section 501(a) of this

title, if— (1) the creditor that holds such a claim did not have notice or

actual knowledge of the case in timefor timely filing of a proof of such

clam under section 501 (8) of thistitle; and (ii) proof of such clam isfiled

intime to permit payment of such clam. (emphasis added).

The Court finds that § 726(3)(2)(C)(ii) appliesto preclude al creditors before the court
from sharing in any digtribution made.

The settlement agreement is conditioned on this Court dlowing the Walsh
Claimants and Fortis Bank a $25,000 administrative expense priority claim pursuant to 8
503(b)(3)(D) of the Code for their substantia contributions to the case. The CFTC has

objected to any such alowance. The Trustee asserts that both parties have spent time and

incurred subgtantial expense in assging the Trustee in negatiating this settlement
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agreement.  Section 503(b)(3)(D) providesin relevant part:

After notice and a hearing, there shdl be alowed adminigrative expenses,
other than clams alowed under section 502(f) of thistitle including- (3) the
actud, necessary expenses, other than compensation and relmbursement
specified in paragraph (4) of this subsection incurred by- (D) acreditor, an
indenture trustee, an equity security holder, or acommittee representing
creditors or equity security holders other than a committee appointed under
section 1102 of thistitle, in making a substantia contribution in a case under
chapter 9 or 11 of thistitle.

This provison explicitly limits its application to chapters 9 and 11. See In re Energy

Cooperative, Inc., 95 B.R. 961, 964 (Bankr. N.D. Ill. 1988). The Walsh Claimants and

Fortis Bank have stated on the record that they are willing to forego the award. The CFTC's
objection will be sustained.

CONCLUSION

The Joint Liquidators are not trustees of this estate and they are not authorized
agents of the English Customer Creditors. Their submissonsto the Trustee and the
Trustee' s motions to this Court do not congtitute informal proofs of claim capable of
amendment. The excusable neglect exception under 9006(b)(1) does not apply to Chapter
7 cases. Rule 3004 does not expand the excusable neglect standard to this case since the
Joint Liquidators are not trustees within Rule 3004.

For the foregoing reasons, the Joint Liquidators opposition to the Trusteg' s motion
to authorize the settlement agreement is overruled and the Joint Liquidators motion to
amend informa proofs of clam isdenied. The Group A English Customer Creditors and
Jamie Macleod s mation to dlow amended informd proofs of claim is denied.

The Trustee' s motion to authorize the settlement agreement is granted in part and
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denied in part. The Trustee may make an interim distribution to unsecured customer and
non-customer timely-filed clamants. 11 U.S.C. § 726(8)(2)(C) will apply to thisinterim
distribution to bar creditors with knowledge from sharing in the didtribution. The request
that the Wash Claimants and Fortis Bank receive a $25,000 administrative expense priority

clam pursuant to § 503(b)(3)(D) is denied.

ENTER:

DATE: July 3, 2001

ERWIN I.KATZ
United States Bankruptcy Judge
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